
CITY COMMISSION

CITY OF TRUTH OR CONSEQUENCES, NEW MEXICO
Tuesday, May 27, 2008

REGULAR MEETING

Minutes

TIME & PLACE:     The Mayor and the City Commission of the City of Truth or
Consequences in the County of Sierra and State of New Mexico
met in Regular Session in full conformity with the law and
ordinances of said Commission in the Commission Chambers of
said City, on Tuesday, May 27, 2008 at 6: 00 P. M.

PRESIDING The meeting was called to order by Mayor Montgomery who
OFFICER:       presided and Mary B. Penner, City Clerk acted as Secretary of the

meeting.

ATTENDANCE:      Upon calling the roll the following Commissioners were reported
present:

Hon. Lori Montgomery, Mayor
Hon. Jerry Stagner, Mayor Pro- tem
Hon. Steve Green, Commissioner

Hon. Evelyn B. Renfro, Commissioner
Hon. Freddie J. Torres, Commissioner

Also present:

Jaime R. Aguilera, City Manager
Jay Rubin, City Attorney
Mary B. Penner, City Clerk

QUORUM:      There being a quorum present the Commission proceeded with the
business at hand.

CEREMONY:  Mayor Montgomery called for fifteen seconds of Silent Meditation.

Mayor Montgomery called for the Pledge of Allegiance.

APPROVAL OF Mayor Montgomery called for approval of the Agenda.
AGENDA:

Commissioner Stagner moved approval of the Agenda as

presented."

Seconded by Commissioners Green/ Torres.
Motion carried unanimously.

RESPONSE TO City Manager Aguilera stated there was a gentleman at the last
PUBLIC meeting who complained that the striping on Riverside Drive
COMMENT:   would make things worse according to him.  He indicated he called

later and explained his view on the issue, and stated by narrowing
the driving lanes... because what they planned to do is put in a
double yellow in the center line and two white stripes on each of
the borders of the road, and stated that essentially narrows the
roadway that they can drive on unless they drive on the white
line... but visually it narrows the roadway... the idea being that they

want to narrow the roadway in order to make people feel less
comfortable driving fast... it' s called site friction in engineering
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terms.

He stated the gentleman also indicated that people who have to
park on the street over the white line would cause people to swerve
over the yellow line and cause accidents.

City Manager Aguilera stated they have already procured the
contract for that work, and should begin within the next couple of
weeks.

He stated the next item was the complaint on the street sweeping in
the downtown area, and indicated he received a cal'  from Ms.

Toomey right before the Fiesta asking that the streets be swept, and
he stated they would be swept Friday night after traffic had cleared
the area,  or swept early in the morning on Saturday,  and she
complained that the streets were filthy... which caught his attention
as he did not see them as being filthy, so he went out there again
that Friday afternoon, and looked at the streets and frankly they
were not... there were some leaves that had accumulated because of
the wind, but there was not anything he would call filthy except
over by the Bank of the Southwest there was one set of apple
droppings from he guesses a horse that had been around
there... road apples he should say!

City Manager Aguilera stated apparently Ms. Toomey called the
Mayor on Friday afternoon and complained it hadn' t been done,
and he explained that it was going to be done... and he had been

assured by the street director, so Saturday morning is when the
streets were swept, and so he does not know more of the complaint
there was other than maybe they didn' t do it Friday afternoon
instead of Saturday morning.

COMMENTS Mayor Montgomery stated before she opens it up for the public
FROM THE comment for members in the audience she would like to make a
PUBLIC: comment, and indicated there is only one item on the agenda under

public hearings... and that is the final adoption of Ordinance # 583

regarding " Political Activism", so there will not be any opportunity
other than that to speak at the public hearing, so if there is anything
else on the agenda that anyone needs to make a response to or just

make a public comment they need to do it during the public
comment section.

A gentleman by the name of Mr.  Karate came before the

Commission, and indicated that he was a security consultant and
that he would defer the rest of his time to Deborah Toomey, and
someone else from the audience came forward, and that she would
also defer her three minutes to Deb Toomey.

Ms.  Toomey came before the Commission and stated the first
comment does not have anything to do with the rest of this
but... Commissioner Green I showed you the dirty streets on that
section of 400 Broadway practically immediately following the
Fiesta parade, so " filth is filth"... it was cleaned part of it, but not
all of it.

She stated the thing she is here to talk about is the May 13`
h

Commission meeting when this Commission... when these

Commissioners enacted an ordinance that is in pure violation of the
Federal Privacy Act of 1974.

Ms. Toomey stated that the act states... that it shall be unlawful for
any federal,  state or local government agency to deny to any
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individual a right , benefit or privilege provided by law because of
such individuals refused to disclose their social security number,
and when she got up during the public comment section, and was
not prepared to actually speak about that, but she did know one
thing... I knew that this City was 100% incapable of protecting her
data, and she knew this as her previous life as a security network
consultant.

She went on to express her concerns on this issue especially
expressing that the City  " is not allowed her social security
number," and not allowed to deny benefits or services i. e., my

electricity or water for refusing to give them to you.

Mr. Bruce Goad came before the Commission and stated he was at
the last meeting, and that he lives at 201 Ploen Lane, and stated he
is dissatisfied with the City Managers decision about the striping of
Riverside Drive... don' t do it.   He does want to thank them for
taking the barricade down on Austin,   but the striping of

Riverside... Riverside Drive is a long narrow road and has unique
problems all over... during Fiesta and other special occasions the
parking along the park... Ralph Edwards Park... is terrible, and that

they have to drive down the river road to get by, and watch for all
the people, and that people walk, jog or ride their bikes up and
down Riverside Drive.

He indicated that the traffic on Riverside is very slow... there is not

much traffic, and most of the time you may meet one or two
cars... I disagree with them in the background, and with the white
lines parking is going to be terrible, and that he has looked around
town,  and that there are three streets in town that has similar
striping... one goes from Date straight to the Elementary School,
and from Date Street to the High School and middle school, and
down on Austin by Riverbend,  and stated that all of them are
eroded and not visible especially at night, and can' t see the striping
anymore... the lack of maintenance... you paint the stripe down
Riverside, and in a few years it is going to be the same way... the

stripes are going to disappear, you' ve got to maintain them, and
once they start spending the money... you got to keep spending the
money on that, and if they are going to stripe something go back up
to the schools and re- stripe them... save the money from Riverside,
and don' t stripe it, and hopes they reconsider the striping and use
the money wisely... someplace else.

Mr.  Steve Barszcz came before the Commission and stated he

represents a coalition of concerned citizens about the property up
on Smith Street.   He indicated he is here to enlighten them on
another subject that they may not be aware of...one is that they
have a member presently on the hospital governing board that' s an
elected official, and he thinks somebody ought to be reading the
Hospital Governing Board By- laws... like they have and finding out
that is illegal, and stated the County Commissioners just appointed
another person... Mayor of Elephant Butte to the committee... and

that' s illegal folks... read your by- laws... they are there... there

elected official... another little thing pertaining to the same

subject... their documentation they sent to the Attorney General was
130 plus pages... quite a bit of documentation.

He stated he is putting it on DVD and will be available for anybody
that wants one, and will also provide them all the communications

that they' ve had between the AG' s Office and the finance
department... back and forth... that is all public knowledge and if
they can' t get it he' ll put it on a DVD and will be available, and
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tells them everything that they' ve done.

Mr. Barszcz stated they have filed Civil Litigation against these
people that violated these Statutes, and if it' s up to the AG there
may be some civil... some criminal allegations made... they haven' t

decided on that yet,  but some of the statutory violations are

criminal... we' ll see how far the AG goes with the civil

documentation they have.  He would suggest that from this day on
that they keep track of the laws and by- laws... they have to be

enforcing Statutes... etc., because they are all watching now, and

they are sure the State of New Mexico is gonna be watching too.

Mr. Eddie Irwin came before the Commission and stated that he is
representing Mr. Michael Schurer on the Special Use Application,
and that one of the requirements from the Planning &  Zoning

Commission is that he have all of his cars inside of a building, and
indicated he has no problem with that,  but was asking for a

temporary extension for 6 months to place his cars there until the
building was built.

Mr.  Randy Ashbaugh came before the Commission to protest
against the Special Use Variance for this particular building that
was just discussed... and wants to know, and can present some

documentation to the committee during the Planning & Zoning

portion of the City meeting... correct.

Mayor Montgomery replied " no," it' s not a public hearing.

Mr. Ashbaugh — but I would just like to say that the request right
now just symbolizes exactly what he is trying to get stopped from
happening up there in the new sub- division that he proposed and
had the engineer... brought to this City Commission... had it

approved for 198 lots up there... which the City is requiring that he
have houses stick built from the ground up... cement up,  no

modular homes, and also has 45 other requirements put on to him,
and there are 6 conditions that were put on by the Planning &
Zoning Board of which the right-of-way... 60 ft.  was not even

mentioned which was imposed upon him to get an additional 10
feet... this is clearly a commercial use, and is already getting cars
outside, and that this will turn into a junk yard, and that' s exactly

what they don' t want to happen to one of the nicest areas in the
City... it' s just very unfortunate that the zoning the way it is... the

PUD which it is zoned now, and that the Commissioners do have
the ability to stop such a commercial use... that is a residential area,

and it needs to be treated as a residential area, and there is also
tremendous water problems... he has pictures of it... there is not

enough room without doing major earth work on that property to
put a 40x80 building, and it would be absolutely unfortunate to let
this happen right in the middle of a new sub-division... it needs to

be monitored and watched... and here we go already asking to put

junk cars on the property... that' s ridiculous, and he just thinks... I

don' t want to come back in 2 or 3 years with a red scarf like these
people here or a bunch of the other people that will locate up there
eventually because it needs to be stopped now.

Ms.  Grace Agan and Ms.  Lucille Bjorkman,  Riverside Drive

residents came before the Commission to speak in favor of the
striping on Riverside and expressed the speeding on Riverside.

Mr. Bill Buhler came before the Commission and stated that his
wife, daughter and himself are the owner' s of this property that has
been sold to the applicant for the special use, and stated first of all
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the way he understands it... the request is to place the cars for a 6-
month period outside of the building... and indicated the sub-

division will not be built within that time period, and they will be
inside of a fenced area as required by the zoning... I think that' s the
main thing.

CONSENT None.

CALENDAR:

DRAFT None.
MINUTES:

BOARD Planning & Zoning Commission—
COMMITTEE

REPORTS:      Special Use Application submitted by Mr. Michael Schurer—

Mr. Chris Nobes Building Inspector came before the Commission
and stated this Special Use Application was brought to the Planning

Zoning Commission during their regular meeting of May 6`", and

that they held a public hearing.

He stated during that meeting there were some questions that
weren' t answered,  and so it was tabled,  and because of time

constraints with the contract for this land purchase the City agreed
to schedule a special meeting on May 20`

h, 

and that they did notify
adjacent property owners of that meeting date.

Mr. Nobes stated what they have before them is a request under the
RCPUD,  and indicated this RCPUD they have seen previously
from Mr.  Ashbaugh with his sub-division.    He stated it is a

relatively new zoning district meant to be more flexible than the
districts they have already on the books, and stated it allows the
developer to set certain standards within some confines,  but to

basically present something, and then it is up to the Planning &
Zoning Commission and this Commission to review this to see if
they feel it is an appropriate use of that property.

He stated this is a small parcel... 3. 921 acres,  and that it is

surrounded by Mr. Ashbaugh' s property, and indicated there are
proposed residential lots adjacent to this site,  and they have a
recommendation from the Planning & Zoning Commission where
they approved this with certain conditions outlined.

City Manager Aguilera stated there was one additional condition
that staff is recommending which somehow they... the Planning &
Zoning Commission had talked about it, but when they had their
second hearing it wasn' t brought... but it is a 10 foot right-of-way
easement dedication to the City that they need in order to widen
Gun Club Road, so one additional condition to the list of conditions
on this property would be to dedicate 10 feet of right-of-way as an
easement to the City.

He stated he would like to add one issue which he thinks is the
over-riding issue, and that the property actually has two zones on
the property, and that he has the under line zone of T- 1 and that is
the way the ordinance was written which allows him to have a barn
if it is built together with a residential home... that ability to build
that barn is given to him by right in the zoning ordinance... so he
does not need to come to the Planning & Zoning Commission, or
the City Commission for approval, and that he just goes to the
building inspector and gets a building permit... the down-side is

that they don' t get to control what that building looks like because
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it' s allowed in the zoning ordinance... the RCPUD Zoning also

allows that barn to be built but without the residence as being part
of it, and the up- side to that to the City... is because it is a special

use permit they can control the architecture, and anything else they
want to control on this property in terms of conditions, such as
asking dedication of the right-of-way... under the T- 1 Zone they

can' t ask for the dedication of right-of-way because he is allowed
to build that barn by right, and if they wanted the right-of-way they
would have to purchase it or somehow get it at a later day through
other means.

City Manager Aguilera stated it is really beneficial to the City to
have the applicant go through the special use process in getting that
barn, and thinks the opponent... Mr. Ashbaugh through this whole

thing has failed to realize that.  He stated if this application were

denied under the special use permit then one of two things would
happen,  either the property is purchased back from the new
property owner, and there is an agreement if the City does not
approve his special use permit... he doesn' t have to buy the

property... another words, so he can have his property go back and
be purchased... it' s kind of a strange agreement, but it would be re-
purchased by the agent of the seller... not the seller, so the property

would essentially... Mr.  Schurer would divest himself from the

property... that' s the bottom line, so that is one choice Mr. Schurer
has... the other choice is... he gets a small 550 sq. ft. mobile home
and places it on the property... that qualifies him to have the

barn... and just simply gets a building permit without any of the
conditions that they see in this project... so the choice from staff

was easy to make... yes they will allow him to have their barn... but

they wanted to have something... they wanted it to look a little nicer
than just a metal building,  and showed a brochure of different
buildings.

He stated he thinks that is where the crux of this issue is... is how

does he get his building... does he get it by right with no controls,
or does he get it with the special use process.

Commissioner Torres asked about the drainage.

City Manager Aguilera stated he is going to need a building permit,
and the permit will require that he contain the amount of flow that
he creates... so he won' t create any problems.

Commissioner Torres — and what about the problem with putting

the cars out there before he builds the barn.

City Manager Aguilera stated he wants the ability to... he lives in

Colorado, and needs to bring his cars down here before the next
winter and also because they are in a shop, and that shop owner is
closing the business.  He indicated they are collector cars and not
junk cars as stated earlier.

Commissioner Torres mentioned that there are junks cars all over
town.

Commissioner Renfro stated the problem is if they allow it and try
to correct it... I guarantee you it won' t be corrected in 6

months... some problems haven' t been taken care of in years. And
asked Mr. Nobes if he had physically inspected the property and is
he certain there is enough room for flat land or whatever, or is there
going to be considerable dirt work.
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Mr. Nobes — replied yes ma' am I have inspected the property... I

believe there is going to be some dirt work done, and stated part of
this process under the special use application is that all run off

would have to be controlled, and he would have to get a grading
plan... an engineered grading study.

He indicated that perhaps the Commission might consider the idea
of a set- back... it hasn' t been mentioned yet, and that in the RCPUD
the suggested set- backs for single family residence are just 5 feet
from a side property line for multi- family residence... it' s 10 feet in
our existing zoning code... when they have a commercial structure

adjacent to a residential structure there is a provision that for every
foot of height of the building they need 1 foot of set- back, and he
understands this building proposed at a 14 foot eave, so that is
something the Commission might consider... how it is placed on the
property.

Commissioner Renfro — I think that would be very important... and

she thinks they need to give it good thought... and she understands

what he said, but they also have to realize that they have a nice sub-
division going up there.

Commissioner Green stated he thinks if someone is willing to
pay... obviously a great expense to move cars from one state to
another... he would think that he would benefit to get that building
up as soon as possible.  He stated Mr. Ashbaugh talked about this
being in the middle of the development... now is that just a figure of
speech or... because he does not see in the last page...

City Manager Aguilera at this time showed the map and pointed out
the Ashbaugh sub-division, and also pointed out where the barn
would be located.

Commissioner Green  —  so it' s not in the middle of the

development... I just wanted to clarify that.

Commissioner Stagner  —  is there things they required Mr.

Ashbaugh to do that they are not requiring this guy to do.

City Manager Aguilera stated that Mr.  Ashbaugh has 40 some
conditions of approval he thinks, but then he is building streets,
sewer systems, lights, and all sorts of things that have nothing to do
with this project, so yea there are a lot of things being required of
Mr. Ashbaugh.

Commissioner Stagner— but we' re not requiring anymore than Mr.
Ashbaugh would be required to do if he was to do something like
this.

City Manager Aguilera — that' s right because there is also an
architectural element to Mr. Ashbaugh' s sub-division requirements,
so this project has an architectural requirement, and indicated there
isn' t anymore being asked of the Ashbaugh development... if you
compared like to like as there is on this project.

Commissioner Stagner stated he agrees with Commissioner Torres
about the storage of the cars... and Commissioner Renfro too... he

doesn' t think they ought to let anybody store cars outside because if
you let them... it happens and all of sudden they are not enforcing
it... so I agree with the condition... they can rent a building
somewhere and put the cars there, and then move them in the

building if they want to.
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Commissioner Torres stated he doesn' t have a problem with the

building but with the junk cars.

Commissioner Stagner stated this is a nice sub-division they don' t
need...

Commissioner Renfro — how do you all feel about the 14 foot

setback... I think that would be a good idea.

Commissioner Stagner— I agree with that.

Commissioner Torres— that and the drainage.

Commissioner Renfro — and the drainage definitely... is there a

possibility that it would need a retaining wall.

Mr. Nobes — it' s possible... just how the building pad is set on that

property, no one knows for certain, but that' s a possibility.

Commissioner Renfro— but you' re gonna be...

Mr. Nobes— It would have to have an engineering grading plan.

Commissioner Renfro  —  but you' re gonna be on top of it
though... making sure that all these things are taken care of.

Mr. Nobes— Yes ma' am.

Commissioner Torres — I think before they approve it they need to
see some engineering on it.

Mayor Montgomery   —   That' s what they are saying... their

recommendation is based on these conditions,   so their

recommendation to us is that they include these 5 issues plus the 10
foot right-of-way easement, and they discussed the 14 foot set-
back... so 7 issues.   Is this technically going to be a commercial
piece of property... but what... I understand that it fits within the T-

1 and the RCPUD... is he going to build a home on it?

Mr.    Nobes    —    I don' t know that... the RCPUD is

residential/commercial is aspects of each in that district... I don' t

know the specific plans beyond this building... I honestly don' t
know.    He stated it wouldn' t change the zoning it would not
become a commercially zoned district it would retain that RCPUD.

Mayor Montgomery  —  I guess because it is not clear in the
application... it just says to build a storage building.

Commissioner Torres  —  I still think they need more than

this... promises are made to be broken, and I don' t care what they

say.

City Attorney Rubin — Well assumed that a condition is not met

they could revoke the special use and follow all these conditions.

Commissioner Stagner— Wouldn' t one think if someone was going

to make a sizeable change of monies between two parties that if
there are conditions placed on the special use application that the
purchaser knows those conditions going in.

Mayor Montgomery — So if one of the conditions is that no outside

storage of vehicles and that' s not met. So I guess I don' t see your
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comparison between people that are keeping their collectibles in
their yard vs.  one of these conditions.    She stated one of the

conditions is no outside storage of that vehicle, and they don' t grant
the 6- month extension then I don' t see where there... they could
pull the special use if they violate.

Mr. Nobes — Revoke the building permit at any point for violations
of the conditions.

The Commission agreed that the 6- month extension not be granted,
and Mayor Montgomery indicated meet 7 conditions,  and there
should not be any outside vehicles, and if there is they jerk the
special use permit.

Commissioner Stagner stated item # 3... That an engineered grading
plan be developed for the building location, and suggested putting
developed and approved.

Mayor Montgomery read the conditions from the Planning  &
Zoning with the additions from the Commission to include... I foot

for every foot height of the building, and 10 foot right-of-way
easements granted to the City, and not grant the 6- months to store
the cars outside.

Referring to item #3 under the conditions the Commission stated it
should be for site improvements.

Commissioner Stagner asked if that was correct that it has to be
approved before they issue a building improvement.

Mr. Nobes — replied " yes sir," and stated it would come to his desk
and be stamped by a NM Engineer processed and approved.

City Manager Aguilera indicated these are requirements already in
the code, and repeating them here is making sure that they are said
and understood.

Commissioner Green moved approval the Special Use Application
as submitted by Mr. Michael Schurer with the 7 stipulations that
have been discussed."

Seconded by Commissioner Stagner.
Motion carried.

Commissioner Torres opposed.

Public Utility Advisory Board—

Reaffirm City' s current policy requiring photo 1. D., & proof of

SS#' s for services.

City Manager Aguilera stated that our computer system is fairly
safe and that nothing is fool proof, and indicated they have several
fire walls and other protections of our computer system, and stated
that was discussed at an earlier meeting.

He indicated they referred to this as an ordinance, and pointed out it
is not an ordinance, it is a policy of the City that they are reviewing,
and stated that our City Attorney has contacted our Attorney at the
NMML... Mr.  Van Vleck and another representative from the
NMML... both who have said that the City is not doing anything
wrong, and that they have the right to collect this data.
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City Manager Aguilera stated they also talked about the physical
data... the card data, and what happens to that, and the fact that it is
in the vault.

City Attorney Rubin stated at their last meeting he gave the advice
that he felt was appropriate for the City to require social security
numbers in contemplation of extending utility services.  He stated

he received a copy of Ms. Toomey' s letter of May 20'
h

in which she

articulated all the concerns that she' s mentioned tonight, and he
would like everybody to know that he was very concerned about
her contentions,  and wanted to make sure they were on solid

ground and that is why he called the NMML, and had several
conversations with their personnel Mr.  Van Vleck who is their
Attorney including a conversation he had with him this morning,
and asked him point blank... Mr. Van Vleck do you feel they are

doing something illegal with our policy, and he stated " no." So that

is where they stand.

Mayor Montgomery asked if they were going to continue to
research some of those items to ensure that there is no violation...

City Attorney Rubin stated he and City Manager Aguilera
discussed, and may he wants to elaborate on that, and mentioned
other municipalities to see what their policies are, but legally that is
where they are at this point.

Commissioner Renfro  —  so then it would be a matter of...if

somebody didn' t give their social security number are they going to
deny them service.

City Manager Aguilera — at this point.   If the Commission wants

them to soften the policy then they can certainly do that... it' s a

policy, and it' s a policy of the Commission... what they can tell

them is that they now have two legal opinions, and an opinion from
a long term staffer of the Municipal League who say they have the
right to require this information... but they don' t have to if they
don' t want to... that' s our call.

He stated at least one of the City' s they contacted indicated they
require the information, but if somebody refuses to give it then they
require a larger deposit,   and then they don' t require the

information, so there are other ways that other cities do it, and they
can bring back additional information on what other cities do.

Commissioner Stagner— Stated he would like to see a study done.

City Manager Aguilera stated he mentions that only because it may
allow some of the residents to feel safer if they don' t have to
divulge it... and we are a business even though Ms. Toomey says

they are not, and stated they can' t afford to give away money to
people that don' t want to pay, so then they would require a larger
deposit, and other types of identification.

Commissioner Torres stated this policy has helped them collect a
lot of money... several thousands of dollars.

City Manager Aguilera— replied " yes" it has.  He stated this policy

was instituted a few years ago when the Commission got concerned
as to the amount of money they were loosing in un-collected debt,
and since that policy was put in place that un-collected has reduced.

Commissioner Renfro — the Commission put this social security
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policy in place two years ago.

City Manager Aguilera — stated a few yeas ago.   He stated that
Berna has some statistics on the un-collected debt... differences

from several years ago vs. now if they would like to hear from her.

Ms.  Berna Garcia,  Utility Office Manager came before the
Commission and reported on some items that they wanted her to
research, and that one of them was bonding.  She stated they looked
into that with their insurance carrier, and the City does have a
blanket bond for the employees and elected officials.

She stated she checked with Deming and Silver City, and that
Silver City does require social security numbers, and deposits or a
letter of credit, but only from a utility company for the last 12
months, and in Deming if they choose not to provide the social
security number they indicate they refused, but that most of the
time they have the information from prior years.

She reported on the debt accounts... in 2003 the City wrote off
354,630.33, 2004 the City wrote off $184, 340, and stated when

Mr.   Weber was in charge he implemented obtaining more
information and doing collections, 2005 it went down $ 60,635.37,

2006 it was $ 45, 986. 06, 2007 it was $ 62, 079, and the estimate right
now for 2008 is $ 69,770 in un-collectable debt.   And stated the

difference for asking for additional information was almost over
double.

Commissioner Renfro asked if these were done on an annual basis,
or quarterly...

Ms. Garcia — stated they use to be done quarterly... last year it was
done twice, and this year will be done in June.

Commissioner Renfro— so just once this year.

Ms. Garcia— yes ma' am.

Commissioner Renfro— is there a reason for that.

Ms. Garcia— the lack of personnel in her office, and indicated they
use to have a billing tech, and now she does the billing, and stated
the prior manager did not do the billing.

Commissioner Renfro — I thought they shipped out the billing to
Albuquerque so... that was the recommendation of the utility office
manager the billing was done by somebody else.

Berna stated the printing and stuffing and sending the bill was
done,  and indicated the actual billing is still done by our
office... putting the information into the system and creating the file
that goes to Albuquerque to be printed and mailed... that was taken

away... only that portion.

Commissioner Green — asked how much is this reduction and our

ability to collect this outstanding debt attributed to our ability to
have the social security number, as their ability to just be better
retrievers of money... have better programs in place,  and have
procedures that are being followed... and I don' t know if that is
answerable or not... I guess the up shot is if there is no thing as a
social security number didn' t exist... how would they get the
money... what would they use.
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Commissioner Renfro— are they filing liens.

Berna— they do file liens against homeowners, but they cannot file
against a homeowner if they have a letter on file of non-
responsibility... which most owners do have on file.   And stated

having the information available helps them in identifying

customers prior to opening a new account and helps internally and
sending off to collections.

Commissioner Green— are record systems that are not encrypted or

secure... once they have this information on a computer... is that

encryption changed every so often so people don' t fall asleep at the
switch, and all of a sudden someone goes out to lunch, and the
other person in the office can actually just start doing some
destructive work against the City, and against its residents... do they

update that... do they change... it' s a password... a code... I mean

what do they have in place... I' m just looking at the word encrypted

or secure.

Berna — stated that would be something that the IT person would
have to answer, and as far as our office they have different... they

each have to have a password to get into the system, and if one of
our Clerk' s is doing something he is going to know which Clerk
was in doing what at what time, so the IT people is the one who
actually takes care making sure they are not doing anything
incorrectly, and anything done to the system is counter acted with
the GL, so anything they do is printed out after the report is done.

Commissioner Torres stated social security numbers are personal

property, and that maybe they need to work... get more money up

front.

Commissioner Stagner stated he would like to see them do a
study... a little broader study and see about larger deposits, and
would like to see what other cities are doing.

Mayor Montgomery stated she has a list of items for them to
research — Continue to research what other cities do, Info., on the

1974 Federal Privacy Act and how it pertains to this specifically,
Computer Security Policy on what IT is doing, Password Security
Policy on what they are doing and how IT is tracking that, and if
there is a way to go back and check who has accessed the system at
what time and what they went into... that type of security program,

and research higher deposit options for those individuals that
absolutely refuse to give their social security numbers.

Berna — stated there were two items that she presented to the
board... which was social security deposits, and the social security

policy that they have in place.

Mayor Montgomery stated those deposits should be substantial to
cover first and last, and any other period of time they take in
between that time that person would be red tagged... I' m

envisioning 90 days... there should be enough money in our
account to cover that if that person chooses to be a bad debt to the
City.

Berna stated on the Privacy Act that Ms. Toomey read, on the top
portion of the print out on line on her Goggle Search, indicated the
following section was originally part of the privacy act but was not
codified and may be found at 522a... which to her understanding it

might have been intended but was never codified, and so she can
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print that and get the entire information... so they are not doing
anything illegal.

Mayor Montgomery — that is why she wants the entire... She just

wants to make sure that they are crossing all their is and dotting all
their i' s.

PUBLIC City Manager Aguilera stated this Ordinance has been reviewed by
HEARINGS:    the Commission, entitled " Political Activism," and indicated there

were a couple of changes proposed having to do with paragraph 4
talks about anyone involved in politics would take leave or leave
without pay in order to continue their activities, and # 7 indicates
that the Federal " Hatch Act" will apply to those employees who

seek a partisan political office, and puts them on notice that is there
and maybe concerned about it.

Mayor Montgomery stated that the " Hatch Act" states they have to
take a full leave of absence for the entire time that they declare
their candidacy.  She stated what she interprets section 5 to mean is
that if a person is running for a non-partisan campaign position, and
they choose to campaign during working hours they have to take
time off the books to do that.

City Manager Aguilera stated if they are exercising their political
office... for example going to a meeting during the day they have to
take that time off.

Mayor Montgomery— that' s correct.

City Manager Aguilera stated it has been published with those
changes, and is now appropriate to open the public hearing.

Mayor Montgomery opened the public hearing and asked if there
was anyone who would like to speak for or against the Ordinance,
and no comments were received and the public hearing was closed.

FINAL Commissioner Renfro moved adoption of Final Adoption of
ADOPTION       —   Ordinance # 583 with the corrections."
ORDINANCE

583 Seconded by Commissioner Stagner.
Motion carried unanimously.

WELCOME City Manager Aguilera stated that the Turtleback Golf Course
SIGNS:   donated $ 500.00 to the City for the purpose of an entry sign into the

City.

He had Ray Chavez go to the High School and conduct a contest to
design a sign, and indicated there were several submittals, and were
shown to individuals around town, and had them rated with this
sign being the # 1 choice, and explained it would be a metal cut-out
sign with the black being the metal, and the white the cut-out of the
sign.

City Manager Aguilera stated the original sign was drawn by
Marianna Munoz who is in the 11`" grade, and the other one is from
the sign company.  He stated this being a public issue and a public
sign he thought it would be appropriate to bring this to the
Commission.

He stated the location for the sign would be at the north end of
town, but they do not have a particular spot yet, and that they have
a quote from a sign company for two different sizes which was
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included with the paperwork.

Commissioner Stagner stated he likes the sign but thinks they need
to add a couple of things to it... as they are looking at the Spaceport
and the Motorplex, and looks at what they are and what they are
going to be, and add maybe a rocket or a race car to signify what
they are.

Commissioner Green stated since the City formed a Public Art
Council and since the dollars are really hard to come by and come
up with a brand for T or C, and that he commends all the students
that participated in this project,  and say Welcome to Truth or
Consequences and they are obviously part of Sierra County, and
stated they are not a ranching community... they are other things

just as good, and that the Kokopelli... I don' t know how that applies

down here, and asked about it, and stated it originally started with
the Hopi Indians and taken over by the Zuni' s... it' s the Pueblos up

north, and was not really taken over by the Warm Spring Apaches
here. So it might be culturally rude to put that on a sign in T or C
where it doesn' t compute... a little bit disrespectful... I mean I think

that they need Welcome... they need signage, and need to welcome
their guests to their community... they should have an overall plan
and with some thought of who they are, and what they are and
what' s the message.

Mayor Montgomery stated that they publish this and get public
comment, and bring it back to the Commission, and look at it at
that time, and that there are going to be people that like it, and
people that don' t like it, and be different ideas.   She stated she

thinks her concept is right on... but probably needs a little bit of
tweaking, and that would be her opinion.

PROPOSED City Attorney Rubin stated when the NM Legislature meets they
ORDINANCE- discuss changes and pass changes to the Uniform Traffic Ordinance
UNIFORM and expected by the local municipalities then to follow suit.
TRAFFIC CODE:

He stated they made a couple of minor changes, and indicated they
have an ordinance in place that indicates that they adopt all
amendments by reference, and went on that they will add paragraph
I under §  12- 6- 12. 2, and read section.   ( Complete copy attached

hereto and made a part hereof.)  And that they added sub- section J.
Complete copy attached hereto and made a part hereof.)

Commissioner Renfro moved approval Proposed Ordinance ( for
publication)  —  Amended by revising Chapter 13,  Article 11  —

Uniform Traffic Code, Adopted by reference."

Seconded by Commissioners Green/ Torres.
Motion carried unanimously.

AGREEMENT   —   City Manager Aguilera stated at their last meeting he thinks there
CITY    &    GINA was some confusion about this contract with Gina Kelley.   He

KELLEY: explained that she is an independent contractor and does not
represent the County or the Tourism Board as far as this lease is
concerned.

He explained she is occupying City property for a price, and the
price is that they exchange money for services to the tune of

600.00 in rent, and is not a contract entered by the Tourism Board
or the County, and is with Ms. Kelley and the City of T or C.

Commissioner Renfro asked who hired her.
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CITY OF TRUTH OR CONSEQUENCES
CODE OF ORDINANCES

CHAPTER 13, ARTICLE IL, TRAFFIC CODE
ORDINANCE NO.:

NOTICE OF ADOPTION OF AMENDMENTS TO
COMPILED 2004 NEW MEXICO UNIFORM TRAFFIC ORDINANCES

THE CITY OF TRUTH OR CONSEQUENCES,  NEW MEXICO

having previously adopted the  " Compiled 2004 New Mexico Uniform Traffic
Ordinances", Comprising § 12- 1- 1 through § 12- 13- 6, together with any subsequent
amendments, into the City Code of Ordinances;

NOW THEREFORE,  please TAKE NOTICE that in 2008,  the New
Mexico State Legislature amended certain provisions of said  " Compiled New
Mexico Traffic Ordinances".

A complete text of the  " Compiled 2004 New Mexico Uniform Traffic
Ordinances", any subsequent amendments and the 2008 changes are available for
inspection at the office of the City Clerk at 505 Sims Street,   Truth or

Consequences, New Mexico.

A summary of the 2008 changes is as follows:

12- 6- 12. 2 OPERATING A MOTOR VEHICLE UNDER THE INFLUENCE
OF INTOXICATING LIQUOR OR DRUGS;   CHEMICAL
TESTING;  OFFICER TO FILE STATEMENT;  IMMEDIATE
LICENSE REVOCATION.

A. through §§H. remain unchanged.

1. now reads as follows:

I.  A person who is issued an ignition interlock license and
operates a vehicle that is not equipped with an ignition interlock

device is driving with a license that is revoked for driving under
the influence of intoxicating liquor or drugs or a violation of the
Implied Consent Act, and may be subject to the penalties provided
in § 12- 6- 12. 6."
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J. now reads as follows:

J.  A person who is issued an ignition interlock license and who
knowingly and deliberately tampers or interferes or causes
another to tamper, or interfere, with the proper and intended
operation of an ignition interlock device may be subject to
the penalties for driving with a license that was revoked for
driving under the influence of intoxicating liquor or drugs or
a violation of the Implied Consent Act as provided in

12- 6- 12. 6 ( NMSA §66- 5- 504 ( 1978)."

Previous §§ I. through §§P. are re-codified as §§ K. through §§R.

JAIME F. RUBIN - City Attorney
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City Manager Aguilera stated the County hired her and that she is
an independent contractor with the County... and they have to
understand the difference between an employee and an independent

contractor, and explained that an independent cannot represent the

County... they cannot take office space or be given anything by the
employer without some kind of compensation.  He stated she works

for the County and does the Tourism thing with them and that' s
fine, and stated what they want to do is they want to hire her to do
the scheduling at the Civic Center,  and that she is doing two
different jobs.

Commissioner Stagner stated they had to do this to follow the rules.

Mayor Montgomery stated they cannot donate anything that is why
she wants to make very clear to everybody... this is not a donation

by any means... it' s an exchange of services.

Commissioner Stagner moved to approve the lease with the City
of T or C and Gina Kelley."

Seconded by Commissioner Green.
Motion carried unanimously.

RESOLUTION City Manager Aguilera stated this is the second to the last budget
37- 07/ 08:       amendment, and explained this budget amendment coincides with

the budget they have before them.

Commissioner Green stated just for clarification... the budget

adjustment is 07/ 08, and the next item for approval of the budget

for 08/ 09.

Mayor Montgomery — that is correct because they start in July 01
and end June 30`" of the following year... it always ends with the

fiscal year that they are ending in.

Commissioner Stagner moved approval of Resolution #37- 07/ 08 —

budget Adjustment #4."

Seconded by Commissioner Torres.
Motion carried unanimously.

RESOLUTION City Manager Aguilera stated this is the Resolution that adopts the
34- 07/ 08:       Preliminary Budget, and sent to DFA for their review and approval,

and indicated it is a balanced budget.   He stated there is enough

money in the budget to operate and enough reserves, and enough
money to begin operations... un- expended funds to begin the new

year with enough cash in order to operate.

He stated he would like to go over a couple of items... and the

budget contains $ 194, 000 for salary adjustments, and that he has
been working to complete the review of the salaries,  and the

adjustments will be made for the employees.

City Manager Aguilera stated it is done, and what he still has to do
is he is meeting with each of the employees,  or with their

department heads, and going over it to make sure there are no
mistakes.  He stated he has a running total of $186, 000, and that

includes 4 of the police officers that they will be hiring which they
all were experienced, and bringing them up at a higher level on the
step, and stated they are following the new chart included in the
salary study.
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He also referred to the ranking of the needs list, and stated he
ranked the City portion and the request from others, and they can
change it, and stated that the budget grew last year to the tune of

about $ 40,000 a month without Wal- Mart, and certainly thinks that
326, 000 figure at the bottom is doable by mid-year if not by 3/ 4 of

the year for sure.

Commissioner Torres agreed with City Manager Aguilera in taking
care of the City' s needs first, and then the additional requests.

Commissioner Renfro stated she has some ideas on the

rankings... but not right now, and expressed her concerns again

about the generator, our parks and bringing them up to the safety
standards and making them look nice, and the counter and safety
glass for the utility.

Mayor Montgomery stated she will follow-up on the generator, and
wanted to know if they could look at this quarterly to see where
they are at instead of waiting until December to see if the gross
receipts or lodgers tax are up.

City Manager Aguilera stated they do a quarterly adjustment
anyway,  and reported that the last payment for the GRT was

50, 000 higher.

Mayor Montgomery stated if they wanted to look at ranking these
differently then there would be an opportunity to review this in
mid-September or the end of September,  or the beginning of
October to determine if those can be taken care of right then

because there were some issues... they received some letters from
the Tourism Board, and if there was ways to look at some of those

issues prior to December... the sooner the better on some of those

issues.

Commissioner Renfro suggested that they have a workshop to work
on these, and at the same time they can discuss some of her ideas.
She stated she would like to go over this with the Finance Director

and the City Manager.

Commissioner Green stated he agrees with Commissioner Renfro,

and they indicated during preliminary budget hearings at different
times they stated they would find the money, and that he took it
upon himself, and maybe it was not the right way to deal with it,
and that he addressed a letter to each Commissioner and the City
Manager coming up with some suggestions,  and first let him

premise this by saying... to balance a budget when there is never

enough money is an agonizing soul searching job, and Manager
Aguilera talked about the City as a business, and he is going to look
at it as a business, and decisions that should be made... that he

thinks in this particular instance that he would like to talk about... is

not a sound business decision.

He stated he was hoping some of the recommendations that they
came up with, and the ideas might have been acted on... they came

up with a balanced budget to staffs credit, and yet the shortfall on
one of the items didn' t move one dollar, and he would like to say
this up front... if they were talking about a position of a librarian
and that position generated revenue, and money for the City he
would be just as adamant as he sits here right now, and if they will
and he will not talk about the letter he sent, and the information that

came out of a strategic plan which is just a draft, but in relationship
to tourism... tourism is long been the nature economic drive in



Sierra County and will continue to be one of the primary
industries... tourism is a reliable way to build on the strengths of the
County and generate additional revenue, tourism will support small
business development, tourism will generate tax revenue, lodgers
tax,  gross receipts tax... and this is really critical he thought,
finally... preserving and enhancing downtown T or C will not be
possible without leveraging the economic potential of tourism.

Commissioner Green stated what he would like to do... he thinks,

and passed out some information with some figures, and what he
would like them to consider is the budget... the dollars stay the
same,  but that they amend the budget and possibly take this
shortfall out of some of the City' s reserves, and his reasoning is to
cover...# 1 if they take a look at his handout, and explained the
figures.  ( Complete copy attached hereto and made a part hereof.)

He stated what he is talking about is requests from others for the
Tourism Board for $6, 709. 00... in actuality the City itself is putting
up $ 12, 744 of their own money that they can grab their hands on to
help come up with the $ 21, 500 cost share of a total of $35, 000

which is co- shared by the County, Williamsburg, City of T or C
and Elephant Butte... if they take the $ 12, 744 which are the hard
dollars that the City can get their hands on that represents 36. 5% as

a contributor towards this program,  and he has a very hard
time... he does not thinks this is fluff...he thinks this position

creates revenue for the City, and he knows that Kathy Clark, Chair
of the Tourism Board also sent letters, and stated the last letter he
thought was interesting... because what it says... what' s the

message that they are sending to our other partners where they are
fully funding their share and the City is not, and he thinks that is an
ethical issue,  and how do they have someone sign a contract
knowing in their heart of hearts whether it be a month, a day, or
two months down into December... that there' s a shortfall for that

fulfillment, and he thinks and he asks his fellow Commissioners

and the City Manager if there is anyway, and they know this budget
a lot better than he does... that is for sure they have been working
with it for years, and that he has a very hard time, and he just wants
to close, and appreciates all of their time... with a statement he

included in the letter, and it goes something like this... why would

they want to loose the initiative to loose the gains to loose the
revenue, to loose the future, and he asks that this portion be fully
funded within the 2008/ 2009 budget and they can make an
amendment, and it can roughly say something about this position is
fully funded with the shortfall of $6, 709.00, and to reduce the

City' s cash reserve by an equal amount... said amount to be re-paid

immediately upon availability of funds.

Commissioner Renfro — well Helen didn' t you... I mean adjust the
cash ending balance for 6309 by that amount... the

General...$ 77,458... couldn' t that be adjusted by... take the 6907

out of there.

Helen— they can... they can even do this on the final budget.

Commissioner Renfro — and by then they would have had their
meeting, and maybe this wouldn' t be necessary to do this right
now.

Helen — because I' m estimating our beginning cash balances are
going to be higher because of the PO' s deadline being May 12`

h, 
so

only emergency PO' s are being processed.   And stated she is

estimating their beginning cash balances are going to be higher than
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what is here.

Commissioner Green so if they are estimating that... is it no

possible way to put that in the budget now... so he is assuming what

they vote on tonight goes to Santa Fe.

Mayor Montgomery— not in the preliminary budget... you can do it

in the final budget, but not the preliminary because they do not
have enough time... which if they had discussed it at the budget
hearings they would have had enough time, but that' s irrelevant at
this point.  And stated it is fine with her if they want to look at it
during a workshop next month... and the final budget needs to be

submitted by when.

Helen— by the 31
t

of July.

Mayor Montgomery — that will give them plenty of time to talk
about that... if they have a June workshop meeting.

Commissioner Renfro moved approval Resolution # 34- 07/ 08 —

Preliminary Budget, FY 2008/ 2009."

Seconded by Commissioner Torres.
Motion carried unanimously.

RESOLUTION    -   City Manager Aguilera stated this is the Resolution that they adopt
35- 07/ 08:       every year in which they modify the Ordinance requirements, and

fund only a portion of the required Ordinance amounts which in
this case would be $ 950, 000, and they are proposing that they fund

237,000 as it is spelled out in the spreadsheet which is attached to
the Resolution.

He stated staff recommends approval of the Resolution however he
would like to know if the Commission would consider amending
the Ordinance once and for all.

Commissioner Stagner asked if these were guidelines from the

State.

Mayor Montgomery stated they were set by Ordinance, and the
unfortunate part is that the original Ordinance set it out by
percentage that has been such that they cannot meet that

percentage in the Ordinance.

Commissioner Renfro stated it use to be met at one time, and when

the City got into the financial problem, and from that point on it has
been hard for them to do it.

Commissioner Stagner moved approval Resolution # 35- 07/ 08 for

provisions for providing " Capital Improvement Accounts" within

the Joint Utility Fund."

Seconded by Commissioner Green.
Motion carried unanimously.

OLD BUSINESS:     None.

REPORTS:      City Attorney Rubin stated he would like to re-visit something they
acted on, and on the Gina Kelley lease it appears there are pages
missing, and referred to the termination clause.  He stated they can
approve the lease that was provided to them from last time with the

changes they talked about, and that all they did tonight was clarify
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why Ms. Kelley was the signatory.

Mayor Montgomery stated she thinks that was the intent of the
Commissioner because that was the only question they had, but
they can make that clarification for the record.

CITY MANAGER—

City Manager Aguilera reported that the City street crews have
been working on some chip sealing, and that they did Ivy Street
today, and last week did Marie Street.  And stated once the oil sets
they will come back with a sweeper and pick up the extra gravel.

He indicated this work is with City funds, and that it is not grant
money, and stated that the grant money will be used on Foch Street
which is the one they are proposing to completely dig up and re-
lay.

City Manager Aguilera stated the chip sealing works on a road
that' s fairly well maintained,  and in our case... fairly well
maintained means there are a lot of alligator cracks.   He stated

these cracks will eventually show up again when they do a chip
seal,  but the cost is 25%  of what a full re- surfacing is,  and

explained that is why they are doing the chip sealing on these
streets.

He stated they also plan to do a portion of
4th

Street in the next few
days.

City Manager Aguilera stated he wanted to report on the pool, and
indicated they started working on opening the pool back in
February, and that everything was going along fine until they hired
a contractor to clean the pool in which he promised to have it done
by mid- April, and they were told they were too busy, and could not
get to it until mid-May.

He stated they discovered a leak, and explained that some of the
stainless steel piping that circulates the water that was coming up
through the deck, and they tore out the concrete and found the
piping was broken in several places.

City Manager Aguilera stated they contacted a welder who will
have to repair that piping, and there is some caulking that needs to
be done which will be done by City crews within the next couple of
days.   He stated then they will have to re-pour the concrete, and
that what this means is delay in opening the pool.

CITY ATTORNEY—No report.

COMMISSIONERS—

Commissioner Stagner reported that he was employed again.

Commissioner Green— No report.

Commissioner Torres— No report.

Commissioner Renfro— No report.

Mayor Montgomery reported that she will be attending the NM
Main Street Program Meeting Thursday & Friday of this week in
Albuquerque.
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EXECUTIVE Commissioner Renfro moved that the meeting be closed for
SESSION:       Executive Session — Purchase, Acquisition or Disposal of Real

Property or Water Rights 10- 15- 1H( 8) — Consider JPA with SJOA

Consider Lease & Option Agreement between the City of T or C
Hot Springs Land Dev.,LLC."

Seconded by Commissioner Green.
All 5 responded Yes to a Roll Call Vote.
Motion carried unanimously.

OPEN MEETING:    " Mayor Montgomery stated that the Commission was now in Open
Session."

CERTIFICATION    " Commissioner Stagner certified that only matters pertaining to
Purchase, Acquisition or Disposal of Real Property or Water Rights
10- 15- 1H( 8), were discussed in Executive Session, and no action
was taken."

Seconded by Commissioner Green.
Motion carried unanimously.

Mayor Montgomery stated regarding the JPA with SJOA they
discussed that the City Manager address a letter to the SJOA
regarding the existing lease that' s in place.

Commissioner Stagner moved to direct staff to write a letter
excluding the liability as per DFA."

Seconded by Commissioner Torres.
Motion carried unanimously.

Mayor Montgomery stated regarding the lease   &   Option

Agreement between the City of T or C & Hot Springs Land Dev.,

LLC.   And that they will ask staff to draft a letter of agreement
regarding the lease agreement...

City Manager Aguilera stated a transmittal letter to FAA.

Mayor Montgomery stated a transmittal letter to FAA adding the
GAP accounting requirements,  and the audit provision in the

existing lease.  And that they will not be signing that lease at this
time, but sending it to FAA for their review and comments."

Commissioner Stagner moved to approve the lease with the
changes on the accounting, and with a 30- day review period by
FAA to be signed subject to their approval."

Seconded by Commissioner Torres.
Motion carried unanimously.

City Manager Aguilera stated part of the discussion in closed
session regarding the lease... he made the disclosure to the

Commission that his brother is a sub- consultant to the engineering

company that HS Land Development has hired.

Mayor Montgomery stated and while the Commission feels there is
no direct conflict of interest... they felt that the disclosure be on
record just for the protection of the City and the City Manager.

ADJOURNMENT:   There being no further business to come before the Commission the
meeting was adjourned.
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APPROVAL:     A SED AND APPROVED this q`       day of

2008,    on motion duly made by
Co missioner

seconded by
Commissioner and carried.

LORI S. MONT MERY
MAYOR

ATTEST:

AR B. P NNER

CITY CLERK
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